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Introduction
1. The International Commission of Jurists (ICJ) welcomes the opportunity to
contribute to the Human Rights Council’s (HRC) Universal Periodic Review (UPR)
of India.
2. In this submission, the ICJ raises concern about the following issues:
a. discrimination and violence based on sexual orientation and gender
identity;
b. death penalty;
c. impunity and accountability;
d. freedom of speech, expression and association;
e. international human rights instruments.
3. With respect to each of the above-mentioned concerns, the ICJ calls upon the
Working Group on the UPR and the Human Rights Council to make a number of
recommendations to the Indian authorities.
(a) Discrimination and violence based on sexual orientation and gender identity
Criminalization of same-sex relations
4. In its second UPR, the Government of India accepted a recommendation to “Study
the possibility of eliminating any criminalisation of same sex relations”. Despite
this commitment, at the time of writing, same -sex relations continued to be
criminalized in the country.
5. Section 377 of the Indian Penal Code criminalizes voluntary “carnal intercourse
against the order of nature”.1 This provision has been used as a tool to persecute,
including through prosecutions, persons for their real or perceived sexual
orientation and gender identity, including through blackmail, extortion, and police
abuse. The Supreme Court in its 2014 decision in National Legal Services
Authority v Union of India (the NALSA case) acknowledged this, noting that
Section 377 was “used as an instrument of harassment and physical abuse
against Hijras and transgender persons”.2
6. In 2013, 13 men were arrested under section 377 in Hassan.3 In July 2014, the
Bangalore police arrested eight people under section 377.4 In this case, seven
men were blackmailing the eighth after having sex with him. In October 2014, a
man was arrested under section 377 after his wife caught him having an affair
with another man on camera.5 According to data published by India’s National
Crime Records Bureau, 1148 cases were reported under section 377 in 2014, and
1347 cases were reported in 2015.6
7. In 2009, the Delhi High Court in the case of Naz Foundation v. Government of
NCT of New Delhi and Others had read down Section 377 to exclude consensual
same-sex intercourse from the range of conduct criminalized. However, in 2013
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on appeal, the Supreme Court reversed the 2009 Delhi High Court ruling and
effectively recriminalized homosexuality.7 In February 2016, the Supreme Court
admitted the curative petition filed by the petitioners, and referred it to a larger
bench.8 The larger bench is yet to be constituted.
8. There have been at least two attempts to amend section 377 at the legislative
level. In December 2015 and then in March 2016, Shashi Tharoor, an MP from the
opposition Congress party, attempted to introduce a Bill to repeal Section 377 in
the Lower House of Parliament.9 In both cases the Lok Sabha voted against the
introduction of this Bill.
9. By allowing the criminalization of consensual same -sex conduct, section 377 has
facilitated numerous human rights violations, including violations of the nondiscrimination principle and of the rights to equality before the law and equal
protection of the law, liberty and security of person, free expression, health, and
privacy. Section 377 has also perpetuated homophobic and transphobic attitudes
in India, leading to discrimination and violence against LGBT individuals.10 It has
created an environment in which State authorities, including the police, not only
fail to protect LGBT individuals, but perpetrate further human rights violations
against them with impunity.
10. The Indian government has also not promoted protections against discrimination
and violence on the basis of sexual orientation and gender identity as a member
of the Human Rights Council. It abstained during the vote on Human Rights
Council Resolution 32/2 of 30 June 2016 on Protection against violence and
discrimination based on sexual orientation and gender identity.
Transgender rights
11. In 2014, in the NALSA case, the Indian Supreme Court affirmed transgender
persons’ right to their self-identified gender, and directed the government to
grant legal recognition of the same and take specific steps to ensure equality and
non-discrimination for transgender persons. It also directed the state and central
governments to take some concrete steps to address the marginalization of
transgender persons.11
12. Since then, while some governmental agencies have taken important steps
towards implementing the NALSA decision, several promises in the decision
remain unrealized.12 ICJ interviews and media reports indicate that, along with
the perpetuation of social stigma and discrimination, violence and abuse by law
enforcement officials, including the police, and private actors continue to be
prevalent and are often perpetrated with impunity against members of the
transgender community in India. Individuals also continue to be at risk because of
criminalization under various laws, including Section 377 and laws criminalizing
beggary and sex work. In the State of Karnataka, for example, the police continue
to be allowed to record the names of “eunuchs” in the jurisdiction , purportedly “in
order to prevent or suppress or control undesirable activities”.13
13. In April 2015, the Rajya Sabha , the Upper House of Parliament, unanimously
passed a “Rights of Transgender Persons Bill”. This was a private members’ bill,
and aimed to implement some of the core promises of the NALSA decision. This
Bill was later introduced in the Lok Sabha, but has not been passed.14
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14. Later in 2015, the Ministry of Social Justice and Empowerment made available on
its website another draft of a Union (central government) Bill on the same
subject, with some amendments, asking for public inputs. This initiative was
widely criticized since the public consultation time initially allowed was only two
weeks –and therefore inadequate; however, the consultation time was eventually
extended by another week. In July 2016, a government version of the
Transgender Persons (Protection of Rights) Bill 2016, was approved by the
parliament, and has now been introduced in the Lok Sabha.
15. However, the Bill’s definition of who is a “transgender person”, and the process of
gender recognition it outlines are inconsistent with the principle of self-recognition
of gender identity, as well as the spirit of the NALSA decision. The provisions of
the Bill do not allow persons seeking a change in the gender identity assigned to
them at birth to identify as male or female, but only as transgender. The Bill
requires a recommendation from two authorities – a District Magistrate and a
District Screening Committee – before a certificate of identity can be issued.
Furthermore, the lack of adequate provisions on employment, education, antidiscrimination measures, as well as the lack of penalties for offences committed,
are deeply problematic and at odds with the Supre me Court’s directions in the
NALSA judgment.15
(b) Death penalty 16
16. India has carried out two executions since 2012: Afzal Guru (2013) and Yakub
Memon (2015). Afzal Guru was convicted and sentenced under the Prevention of
Terrorism Act, and Yakub Memon under the Terrorist and Disruptive Activities Act.
Both laws have since been repealed and were heavily criticized because their
provisions violated human rights law.17 According to the National Crime Records
Bureau, 95 people were sentenced to death in 2014.18
17. In 2014, in the case of Shatrughan Chauhan, the Supreme Court laid down
important guidelines for safeguarding the interest of the death row convicts.19 A
2015 Law Commission of India’s report also recommended that “the death penalty
be abolished for all crimes other than terrorism related offences and waging
war”.20
18. Despite these developments, India continues to retain the death penalty for
several offences,21 including for some non-lethal crimes.22 Moreover, the number
of offences that can result in the imposition of the death penalty upon conviction
has increased. For example, the 2013 Criminal Law Amendment Act introduced
the death penalty as a possible punishment for certain categories of rape.23 In
2016, the Bihar Excise (Amendment) Act, 2016 and the Anti-Hijacking Act both
introduced the death penalty for acts that do not constitute “most serious crimes”
as defined under international human rights law.24
(c) Impunity and accountability
19. Several “special laws” in India operate in regions “experiencing conflict”, including
the northeast, Kashmir and certain central Indian states. These include the Armed
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Forces Special Powers Act, 1958 (AFSPA); the Jammu and Kashmir (J&K) AFSPA,
1990; the J&K Public Safety Act; the National Security Act; the Unlawful Activities
Prevention Act; and several state-level “Disturbed Areas” Acts.
20. Some contain vague provisions giving security forces overly broad powers
inconsistent with the Indian authorities’ obligation to respect the right to life;25
others authorize long periods of administrative detention,26 and facilitate several
other human rights violations, including rape, torture, extrajudicial killings, and
enforced disappearances. To date, many instances disclosing credible evidence of
such violations remain uninvestigated.27
21. The AFSPA (both 1958 and 1990) gives armed forces the power to arrest without
warrant, to enter and search any premises, and in certain circumstances, “fire
upon or otherwise use force, even to the causing of death”, in “disturbed areas”.28
While it was reported that the AFSPA had been lifted in the state of Tripura, 29 no
implementing notification to this effect has been passed and the state remains
militarized.
22. These laws also contain sanction provisions – meaning they require permission
from the government before any member of the security forces can be prosecuted
in a civilian court for certain crimes, including offences arising from the
commission of grave human rights violations. 30 Sanction provisions serve to
entrench impunity as they are rarely, if ever, granted in the case of human rights
violations.
23. Laws governing the armed forces – such as the Army Act - also contain provisions
allowing members of the armed forces charged in connection with complaints of
grave human rights violations to be tried in military courts instead of civilian
courts. While there has been at least one instance of a military court finding army
personnel guilty of human rights vio lations in Kashmir, 31 people accused of
offences arising from serious human rights violations should be tried in civilian
courts.32
24. The National Human Rights Commission has limited powers to investigate
allegations of human rights violations by the Armed Forces.33
25. In 2012, the NGO Extra Judicial Execution Victims Family Association and Human
Rights Alert filed a petition at the Supreme Court of India, alleging that between
1979 and 2012, security forces in Manipur extra -judicially executed 1528 people.
In 2013, a court-appointed fact-finding commission studied six of these cases,
and found that the deaths were not lawful.34 In a 2016 order, the Supreme Court
asked for more information about each of these cases, and noted that all deaths
caused by armed forces should be investigated.35 The case is still pending.
26. In the state of Chhattisgarh, where security forces exercise broad powers in the
name of “counter insurgency” operations, reports of extrajudicial killings and
sexual violence are rarely investigated.36 Since 2012, there have been multiple
instances of lawyers, 37 activists, 38 and journalists working on human rights
violations being harassed and threatened.39
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27. Following the killing of Burhan Wani in July 2016, security forces in Kashmir used
excessive and lethal force in response to large-scale public demonstrations. There
were instances of stone pelting from some protestors as well. At the time of
writing, over 78 people were killed and over 10,000 injured. 40 Pellet guns –
considered non-lethal by the government – are responsible for over 50% of these
injuries, which have included blindness and other serious eye damage.41 Children
and passers-by were also injured, and reports indicate that security forces
attacked ambulances and hospitals.42
(d) Freedom of speech, expression and association
28. The state has used a variety of means, including bringing criminal charges of
“sedition” and “defamation” against human rights defenders, NGOs, journalists
and others to silence dissent. 43 Section 295A of the Indian Penal Code – a
provision criminalizing “blasphemy” - has also been used to target speech
deemed “offensive” of “religious sentiments”. 44 Restrictions introduced in
legislation pertaining to the funding of NGOs have been used to limit the space
and functioning of civil society.
29. For example, using the bureaucratic obstacles and vague and overbroad
provisions of the Foreign Contribution Regulation Act (FCRA) - the law governing
foreign funding to non-governmental organizations in India – the government
cancelled the registration of about 4000 groups in 2012 and 10,000 groups in
2015.45 The FCRA has been used to disproportionately target and h arass NGOs
and activists critical of governmental priorities and policies - including
Greenpeace, Lawyers Collective, and Sabrang Trust.46
30. The State has also imposed long curfews, limitations on Internet, and phones,
restrictions on newspapers,47 and arrested a prominent human rights defender.48

(e) International instruments
31. India has not ratified the Convention against Torture and Other Cruel Inhuman or
Degrading Treatment or Punishment (CAT); and the International Convention for
the Protection of All Persons from Enforced Disappearance . It has not signed the
International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families; the Optional Protocol of the CAT; the Second
Optional Protocol to the International Covenant on Civil and Political Rights ; and
the Rome Statute of the International Criminal Court.
32. In its second UPR, the Government of India accepted a recommendation to
finalize the ratification of the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment. However, torture is still not
specifically criminalized. The first draft of the Prevention of Torture Bill 2010 was
inconsistent with the CAT and other applicable international human rights law on
several grounds. After representations from civil society groups, the government
released a revised version with several improvements. 49 However, as yet, no
action has been taken to enact the Bill.
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33. In its second UPR, the Government of India accepted a recommendation to
continue cooperating with Special Procedures and accept, in particular, requests
for visits from Special Rapporteurs. India has issued a standing invitation to all
Special Procedures. However the Special Rapporteur on torture reported that
India has been unresponsive to requests for a visit.50
Recommendations
34. The ICJ therefore calls upon the Working Group and the Human Rights Council to
recommend to the Indian authorities the following;
a. Decriminalize consensual same-sex sexual conduct;
b. Engage in meaningful public consultation with members of the transgender
community, with a view to substantially revising the Transgender Persons
(Protection of Rights) Bill, 2016, to bring it in line w ith the NALSA decision and
international human rights law;
c. Immediately declare a moratorium on executions with a view to abolishing the
death penalty for all crimes and in all circumstances; commute all subsisting
death sentences;
d. Repeal the AFSPA and other state and central level laws which similarly violate
international human rights law;
e. Conduct prompt and independent investigations in all instances disclosing credible
evidence of human rights violations perpetrated by or with the alleged
involvement of the security forces; hold perpetrators to account, and respect the
rights of victims including to compensation;
f.

Repeal section 197 of the Code of Criminal Procedure, and other sanction
provisions; and grant permission in all pending applications relating to allegations
of gross human rights violations;

g. Repeal or amend sections the Army Act 1950 to ensure that military tribunals do
not have jurisdiction to investigate or prosecute allegations of gross violations of
human rights;
h. Repeal section 124(A) [sedition], 499 and 500 [criminal defamation] and 295A
[speech and acts outraging religious sentiments ], and conduct a thorough and
consultative review of Indian law with a view to reforming provisions that limit
freedom of speech and expression in a manne r inconsistent with international
human rights law;
i.

Repeal the FCRA and ensure laws regulating non-governmental organizations are
not used in an arbitrary or discriminatory manner against NGOs critical of the
government and to silence dissent;
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j.

Become a party to the CAT; OPCAT; the Second OP to the ICCPR; the CED; the
Migrant workers convention; and the Rome Statute; and facilitate the visits of all
UN Special Procedures
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their respect and place in the society which once they enjoyed in our cultural and social l ife. ….
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Section 4 (a) of the Anti-Hijacking act 2016: W hoever commits the offence of hijacking shall
be punished–(a) with death where such offence results in the death of a hostage or of a
security personnel or of any person not involved in the offence, as a direct consequence of the
office of hijacking.
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threatening, in the sense that this is a very likely consequence of the action”. In 2006, the UN
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29
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Psychotropic Substances Act (NDPS) 1985, section 59(3); Jammu and Kashmir Disturbed
Areas Act 1992, section 6; Maharashtra C ontrol of Organized C rime Act 1999, section 23(2);
Jammu and Kashmir Public Safety Act 1978, section 21.
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35

See: http://www.caravanmagazine.in/vantage/bastar; http://scroll.in/article/808039/noone-is-safe-in-chhattisgarhs-villages-women-complain-of-sexual-assault-by-security-forces.
36

37

See: http://www.caravanmagazine.in/vantage/interview-jaglag-lawyers-evicted-bastar.

See:
attacked/article8262627.ece.
38

39

http://www.thehind u.com/news/national/other-states/soni-sori-

See: http://www.bbc.com/news/world-asia-india-36386258.

See
http://www.ndtv.com/india-news/man-killed-during-clashes-in-south-kashmirsshopian-1456951.
40

See http://www.nytimes.com/2016/08/29/world/asia/pellet-guns-used-in-kashmir-protestscause-dead-eyes-epidemic.html.
41

See
http://www.hindustantimes.com/india-news/50-ambulances-attacked-in-kashmiractivists-blame-security-forces/story-bC mMFbQZl4x6bzzl4jXTwO.html.
42

For example, in August 2016, an FIR was filed against Amnesty International in India for
sedition linked to an event they had organized on human rights violations in Kashmir. C harges
were dropped. In February 2016, student leaders and a former teacher were charged with
sedition in Delhi for allegedly “anti-national” speech. In May 2016, the Indian Supreme C ourt
upheld
the
constitutionality
of
criminal
defamation:
http://supremecourtofindia.nic.in/FileServer/2016-05-13_1463126071.pdf.
43

For example, see: http://indiatoday.intoday.in/story/vishal-dadlani-jain-guru-tarun-sagarjains-arvind-kejriwal-haryana-assembly-tehseen-poonawala/1/751038.html;
http://timesofindia.indiatimes.com/india/SC -quashes-case-against-Dhoni-for-hurtingreligious-sentiments/articleshow/54020333.cms;
http://www.hindus tantimes.com/bollywood/these-actors-were-charged-under-section-295abefore-kiku-sharda/story-vMJqps1bSZxQsjAOTcbBBN.html.
44

10

http://www.hindus tantimes.com/india-news/all-ngos-must-fall-in-line-and-work-under-lawrijiju/story-Vh3jSHSLUeI5DMxR0xC mFK.html. There are proposals to make the FC RA more
stringent.
45

In 2016, the Special Rapporteur on the rights to freedom of peaceful assembly and of
association found that the FC RA violated the rights to freedom of peaceful assembly and
association. He concluded that “the broad objective pursued by the FC RA, the broad discretion
allowed for the government in applying the law, and the measure of a total ban on access to
foreign funding for those C SOs or associations found to be of a ‘political nature’ or acting
against economic or national interest by the State is likely to disproportionately impact those
associations engaged in critical human rights work, those which address issues of government
accountability and good governance, or represent vulnera ble and minority populations or
views”.
Analysis
available
here:
http://www.ohchr.org/Documents/Issues/FAssociation/InfoNoteIndia.pdf .
Since
then,
3
Special
Rapporteurs
have
urged
a
repeal
of
the
FC RA:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20112&LangID=E .
46

See http://www.hindustantimes.com/india-news/j-k-govt-bans-publication-of-newspapersin-valley-for-3-days-to-ensure-peace/story-VbUcLgOQOScIxCMmHdYrgP.html.
47

See http://www.aljazeera.com/news/2016/09/india-kashmir-police-arrest-activist-khurramparvez-160916060226635.html;
http://www.nytimes.com/2016/09/16/world/asia/indiakashmir-khurram-parvez-jkccs.html?_r=0.
48

For a detailed analysis see the following ICJ briefing paper: http://icj.wpengine.netdnacdn.com/wp-content/uploads/2012/06/India-opinion-prevention-torture-legal-submission2012.pdf.
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See http://articles.economictimes.indiatimes.com/2015-03-12/news/60047860_1_requestsindia-human-rights-council.
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